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SANITARY LEGISLATION. 



COURT DECISIONS. 



UNITED STATES CIRCUIT COURT OF APPEALS, THIRD CIRCUIT. 

Sherley Amendment—" Patent Medicines " — False Statements Regarding 

Curative Properties. 

Eleven Gross Packages of Dr. Williams's Pink Pills v. United States. 

(May 22, 1916.) 

The purpose of the Sherley amendment to the Federal pure food and drugs law was 
to punish false and fraudulent statements regarding the curative or therapeutic 
effects of drugs or any of their ingredients. 

If the persons shipping medicines in interstate commerce honestly believe that the 
statements on the labels arc true, the medicines are not misbranded within the 
meaning of the term " misbranded " as defined in the Sherley amendment. 

It is the province of the jury to determine whether or not statements appearing on 
the label of a medicine are false and whether such statements are made for the 
purpose of deceiving the purchaser. 

The jury found that statements on the label of a medicine which was shipped' in inter- 
state commerce were false and were intended to convey false impressions relative 
to the curative properties of the medicine. The court decided that the medicine was 
misbranded, and was liable to forfeiture, under the Sherley amendment to the 
Federal pure food and drugs law. 

[233 Federal Reporter, 71.] 

Buffington, Circuit Judge : In the court below the United States filed a libel 
to forfeit certain packages of pills. Thereupon the Dr. Williams Medicine Co. 
claimed the packages seized, answered the libel, and the case proceeded to 
trial. After a verdict for the plaintiff and a decree of forfeiture, the claimant 
sued out this writ: 

The claim of forfeiture is based on an alleged misbranding of the packages 
of pills in violation of an amendment to the food and drugs act, passed August 
23, 1912, which provides : 

" That for the purposes of this act an article shall also be deemed to be misbranded : 
In case of drugs : * * * Third. If its package or label shall bear or contain any 
statement, design, or device regarding the curative or therapeutic effect of such article 
or any Of the Ingredients or substances contained therein, which is false and fraudulent." 
37 Stat. L., 417 ; Comp. St. 1913, sec. 8724. 

The errors alleged group themselves into rulings on evidence, answers to 
points, and exceptions to the court's charge. Without entering into a discus- 
sion of the many refined questions of words, terms, and medical theories with 
which the general subject is beclouded, we may say that to our mind the words 
used in the statute are clear in meaning, and the court below tried the case 
on that basis. The purpose of the act was, in the branding of drugs, to punish 
false and fraudulent statements regarding the curative or therapeutic effect 
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of such drug or any of its ingredients. It follows, therefore, the case below 
resolved itself into two questions: First, were the statements regarding the 
curative or therapeutic effects of these pills false; and, second, were they 
fraudulent? 

Without citing in detail the rulings of the court in admitting the evidence, 
in answering the points, and in charging the jury, we may say the court 
consistently adhered to admitting proof and directing the attention of the jury 
in points and charge to the two decisive elements of the branding being false 
and fraudulent. Limiting our extracts to locomotor ataxia alone, we note the 
branding complained of made the statement that the pills were : 

Useful In locomotor ataxia and partial paralysis. * * * This remedy is offered 
to the public with full confidence in its efficacy in the treatment of diseases arising 
from or dependent upon impoverished blood, » » * rheumatism, leueorrhooa. " * * 
These pills are a valuable remedy for * « » sciatica, » * « and have accom- 
plished beneficial results in * * * partial paralysis and locomotor ataxia. * * * 
Cases diagnosed as locomotor ataxia and as partial paralysis, and having characteristic 
symptoms have shown beneficial results under this tonic treatment, and in the cases 
under observation the resulting improvement has been lasting. 

The libel alleged that: 

These statements were false and fraudulent in this : That they indicated to the pur- 
chaser thereof, and created in the minds of the purchasers thereof, the impression and 
belief that the said article was a remedy for, when in fact it was not a remedy for, 
locomotor ataxia, partial paralysis [etc.]. 

And that: 

These statements were false and fraudulent in this : That they indicated to the 
purchaser thereof, and created in the minds of the purchasers thereof, the impression 
and belief that the said article was a remedy for, when in fact it was not a remedy for, 
partial paralysis, locomotor ataxia, etc., which statements were made with the knowledge 
of their falsity, and in reckless and wanton disregard of their truth or falsity, for tbe 
purpose of defrauding purchasers. 

In support of its case, the Government called several witnesses, physicians of 
proven ability, knowledge, and experience, who testified that the pill would 
not, and why it could not, have any beneficial effects in locomotor ataxia and 
the other diseases named. They also testified to the fact that medical opinion 
was unanimous in so sayiag. It was also shown, and all of this without con- 
tradiction, that the pill was practically the well-known Blaud pill, used gen- 
erally in medical practice. It is complained, however, that the testimony of 
these witnesses was not competent, being a mere expression of their personal 
opinions or views. But an examination of the proofs shows that the case 
was wholly different from one where witnesses were testifying to their personal 
views upon a controverted question of opinion. The testimony here was of 
fact, namely, that there was general, uncontroverted consensus of opinion. For 
example, referring to the effect of these pills, the proofs were : 

Q. How about locomotor ataxia? A. Utterly useless. Q. Is there any difference at 
all in medical opinion on that point? A. I should say not, as far as I know medical 
opinion. * * * Q. Is there anything known to medicine that can have a beneflciat 
effect upon all these various troubles in one pill ? A. No, sir. Q. Is there any difference 
of medical opinion on that point? A. None whatever. I think medical opinion would 
be unanimous on that. 

In the absence of countervailing proof in such matters, it was manifestly a 
question fdr the jury to determine the fair or fraudulent character of the 
branding statement This question the court left to it, saying : 

If they were satisfied " that the pills were shipped in interstate commerce, with an 
honest belief on the part of those responsible for making the statement that they would 
do just what was stated on the label they would do, then it would be your duty to return 
a verdict in favor of the defendant." 
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Referring to such statements, the court further said : 

You will take those facts Into consideration, and determine whether or not It was 
the intention of this language, Interpreting it as an ordinarily intelligent man would, 
on the part of the claimants to convey the Impression that they were to cure or act 
as a remedy for the diseases and ailments, even where the language does not directly 
say so. If it was the intention to so frame a statement that it conveyed those im- 
pressions, and those statements were false, and they are known to be false, or you can 
infer the intention to defraud, then it would be your duty to return a verdict in favor 
of the Government. If you do not find that intention, of course, you will return a 
verdict in favor of the defendant. 

So, also, in answer to points, the court said, in substantial accord with 
Cooper v. Schlesinger, 111 U. S. 148, 4 Sup. Ct. 360, 28 L. Ed. 382, and Lehigh 
Co., etc., v. Barnford, 150 U. S. 665, 14 Sup. Ct. 219, 37 L. Ed. 1215 : 

If you find it as a fact that the statements were false, and known to be false, then, of 
course, your verdict would be for the Government. If you find as a fact that they were 
not false, or that, being false, there was no intent on the part of the defendant, 
whether actual intent or implied intent, to defraud, then your verdict would be for the 
claimant. 

If you believe from the evidence that any one of the therapeutic claims as to the effect 
of these pills upon locomotor ataxia, St. Vitus' dance, sciatica, rheumatism, impotence, 
spermatorrhea, or partial paralysis was false, and was made by the claimant with a 
reckless and wanton disregard as to whether it was true or false, you may find a verdict 
for the Government. 

On the whole, we may say the cause was properly tried and fairly submitted, 
and finding no error in the rulings, charge, points, or answers in the court 
Delow its decree is affirmed. 

WISCONSIN SUPREME COURT. 
Sewage Disposal — Pollution of Streams — City Held Liable for Damages. 

Johns v. City of Platteviixe. (May 2, 1916.) 

Suit was brought against the city of Platteville, Wis., for damages and to 
enjoin the maintenance of a nuisance. The facts were stated by the court, as 
follows : 

The defendant city disposes of its sewage by treating the same in septic tanks. Tank 
No. 1 is located some distance from plaintiffs' land, and the water discharged from the 
tank, referred to as the effluent, is conducted through a pipe to a point on the public 
highway near plaintiffs' property, and there discharged into Bountree Branch, a small 
creek which flows southerly from the place of discharge over the plaintiffs' land. Plain- 
tiffs claim that .the discharge from the tank renders the water of the stream foul, 
contaminated, impure, poisonous, not fit for domestic use or to be drunk by animals of 
any kind ; that the deposit from the tank gives rise to noxious, unwholesome, poisonous 
smells and stenches, causing great annoyance and discomfort to plaintiffs and their 
families. Plaintiffs ask that the discharge of sewage in the manner alleged be de- 
clared to be a public nuisance, and that it be declared to be a private nuisaBce, and 
[ask] for damages, and that the nuisance may be abated. The answer of the defendant 
city denies the principal allegations of plaintiffs' complaint, alleges that the effluent 
is not impure, and that the stream is not contaminated, and that no nuisance exists. 
The cause was tried before the court without a jury, and the court found upon all the 
Issues in favor of the defendant, and gave judgment directing that plaintiffs' complaint 
be dismissed, and from the judgment so entered plaintiffs appeal. 

Mr. Justice Rosenberry quoted from Winchell v. City of Waukesha (110 Wis., 
101, 108), as follows: 

The right of the riparian owner to the natural flow of water substantially unim- 
paired in volume and purity Is one of great value, and which the law nowhere has 
more persistently recognized and jealously protected than in Wisconsin. Not alone 
the strictly private right, but important public interests, would be seriously jeopardized 
by promiscuous pollution of our streams and lakes. Considerations of esthetic attrac- 
tiveness, industrial utility, and public health and comfort are involved. * * * The 
great weight of authority, American and English, supports the view that legislative 



